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Clash of the Legal Titans: 
The First Trial of John D. Lee

July 20 to August 7, 1875
by Richard E. Turley Jr.

The horrific Mountain Meadows Massacre of 1857 indelibly stained 
southern Utah history.  It also led to one of the most celebrated trials 
in the annals of western America.  In 1874, a grand jury indicted 
nine men for their roles in the massacre.  Deputy marshals eventually 
arrested most of the men indicted.  Of those arrested, one man 
turned state’s evidence, and the rest spent time behind bars awaiting 
trial on murder charges.  The first man arrested, John D. Lee, was 
the first, and — as it turned out — only man formally tried and 
executed for his role in the crime.1

Lee’s first trial ran from Tuesday, July 20, to Saturday, August 7, 
1875, and ended in a hung jury.  It also placed in the public eye two 
remarkable teams of lawyers recruited from Utah and Nevada — 
among the best legal counsel available in the region at the time.  Few 
trials of the day attracted more attention.2  Over the last 138 years, 
this clash of legal titans has been recounted again and again with 
varying degrees of detail, understanding, and accuracy.3

In Massacre at Mountain Meadows: An American Tragedy, Ronald 
W. Walker, Glen M. Leonard, and I only briefly mentioned Lee’s first 
trial in our epilogue.4  Two works that others and I plan to publish in 
the future will recount the trial much more fully.5  Today, rather than 
duplicate those works, I would like to discuss three elements of the 
trial that provide context for understanding exactly what happened 
in this celebrated legal contest.  Those three elements are (1) the 
characters, (2) the trial transcripts, and (3) the legal environment.

The Characters
Let’s begin by considering the two teams of lawyers and the 

judge, the characters in this legal battle.
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The Prosecution
We’ll begin with the prosecutors in the case, who were William 

H. Carey, United States district attorney for Utah; Robert N. Baskin 
and David P. Whedon, assistant U.S. district attorneys; and Presley W. 
Denny, C. Myron Hawley, and Charles J. Swift, “of counsel for the 
People.”6  Of these six, the most important were Carey and Baskin.

William H. Carey
William Carey began life in 1826 in the New England settle-

ment of Turner, a town that grew up along the Androscoggin River in 
southwestern Maine.  He received most of his education in his birth 
state, supplemented by two terms at the fledgling Yale Law School.  
Around age thirty, the aspiring attorney moved west to Galena, Illi-
nois, where he became a member of the bar.7  About four years after 
Carey arrived in Galena, thirty-eight-year-old Ohio native Ulysses 
Grant also moved to that town to work as a clerk in his father’s 
leather store.8  If a later newspaper account is to be believed, the two 
men became friends.9

Grant went on to fame and military glory in the Civil War before 
catapulting to the presidency of the United States, serving in that 
office from 1869 to 1877.  Carey’s achievements were more mod-
est but still impressive.  He served as a member of the Illinois State 
Constitutional Convention from 1869 to 1870 and of the Illinois 
legislature from 1870 to 1872.10  Such credentials qualified him well 
for a political appointment under the spoils system that then existed 
in the federal government,11 and in 1873, perhaps because of his 
acquaintance with Grant,12 he was appointed United States attorney 
for Utah Territory, serving until 1876.13

Carey arrived during a turbulent period of Utah legal history 
when some federal officials aimed to reconstruct polygamous Utah 
in the same way the federal government had reconstructed post-Civil 
War southern states.  The Latter-day Saints, of course, held an over-
whelming majority at the polls in the territory and felt their local 
laws and customs on marriage should prevail over those of distant 
officials in Washington.  The political environment was thus polar-
ized, with parties on both ends of the political spectrum often view-
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ing the other as the enemy and moderates in between hesitating to 
raise their voices or being shouted down at times when they did.14

Utah had a two-party system in those days, but it was not the 
one prevailing today.  Instead, devout Latter-day Saints supported 
what was termed “the People’s Party,” while citizens on the opposite 
political pole joined with “the Liberal Party.”15

When Carey was first appointed U.S. attorney for Utah, the ter-
ritory’s nonvoting congressional delegate, George Q. Cannon, wrote 
to Latter-day Saint leader Brigham Young.  “There is much specula-
tion on the subject of his appointment, many imagining that it means 
mischief,” Cannon wrote.  “But as Judge Carey was not consulted 
beforehand…it is scarcely probable that he would be selected to 
carry out a vindictive policy; besides, he is not a vindictive looking 
or acting man.  We hear, however, that General [Ulysses] Grant feels 
bitter against Utah and her people.”16

President Grant took a hard line towards Utah, and as a Grant 
appointee, Carey was expected to be tough.  But by the time of Lee’s 
first trial, some in the Liberal Party worried that Utah Territory’s 
U.S. attorney might botch the case — a concern that brings us to the 
other major figure on the Lee prosecutorial team, Robert Baskin.

Robert N. Baskin
Robert Newton Baskin was born in 1837 in Jackson, Ohio, the 

son of respectable parents, including a father who had prospered 
financially and politically.  When Robert was twelve, his father 
passed away, dimming the family’s economic prospects.  Neverthe-
less, Robert received a fine education that included tutelage under 
a practicing lawyer and one year at Harvard Law School.  Though 
he did not complete the two years then required for a law degree, 
Baskin returned to Ohio and entered into the practice of law with a 
respected attorney.17

In 1863, Baskin shot and killed a well-liked young man named 
Andrew West during a scuffle.  Despite witness testimony that sug-
gested self-defense, the shooting resulted in a second-degree murder 
charge, followed by a grand jury indictment for manslaughter, and 
finally a proceeding in which the prosecutor, according to a newspa-
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per report, saw that the jurymen were all “of the same political party 
as the defendant” and “therefore decided to quash the indictment, 
rather than subject the county to the expense of a trial, which, with a 
jury so constituted, must be but a mockery of justice.”18

In 1865, Baskin was arrested again for the shooting.  But as a 
local newspaper editor complained, “The Grand Jury…refused to 
find any bill against Baskin for killing West.”  The editor surmised, 
“The refusal of the Grand Jury for the present term to find any 
indictment against Baskin cannot fail to excite strong suspicions that 
a majority of the Jury were influenced by party feeling in disregard 
of their sworn duty as Jurors.”19

Having avoided conviction in Ohio, Baskin immigrated to Utah, 
where he arrived in 1865 and became a member of the territorial 
bar the following year.  Baskin also became a prominent member 
of the Liberal Party and a strong advocate of reducing Latter-day 
Saint control of Utah.  The unrequited murder of one of his clients, 
which he attributed to Mormon leadership, cemented his staunchly 
anti-Mormon stance.20

Violence and sex have long been recognized for their power to 
draw public attention, and Baskin used polygamy and the Mountain 
Meadows Massacre to challenge Latter-day Saint leaders, garner votes 
in Congress for anti-Mormon legislation, and appeal to the American 
populace to support his views.  He drafted the 1870 Cullom Bill, and 
during a brief stint in 1871 as interim U.S. attorney, he, Judge James 
McKean, and Marshal George R. Maxwell had Brigham Young arrested 
for lewd and lascivious cohabitation and murder.  These efforts were 
seen by both sides as political, a struggle between Utah’s two polarized 
extremes.  Much to the chagrin of Baskin, McKean, and their associ-
ates, within a few months the U.S. Supreme Court handed down the 
case of Clinton v. Englebrecht, overturning the creative approach they 
had employed and leading to the freeing of Mormon leaders.  President 
Ulysses S. Grant subsequently dismissed McKean as judge.21

The Liberal Party persisted, however, lobbying in support of the 
Poland Bill, which passed Congress in 1874, putting greater control 
of Utah’s criminal justice system in the hands of federal appointees 
and laying the groundwork for the first Lee trial.22
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The U.S. attorney for Utah, William Carey, was expected to 
prosecute Lee in this trial.  But as mentioned earlier, some members 
of the Liberal Party worried that Carey might not succeed.  Editor 
Fred Lockley of the Salt Lake Daily Tribune, which was then the 
Liberal Party’s organ, considered Carey “weak and inefficient” as a 
lawyer.  He wrote to his wife that Carey was “not the right man” to 
face the team of defense lawyers.  When Baskin showed up in Bea-
ver, Utah — the site of the trial—Lockley was relieved.  “Baskin’s 
appearance upon the scene is our salvation,” he wrote to his wife.  
“He tells me Carey wrote for him to come.… Without this able and 
fearless attorney, the prosecution would have made a complete fail-
ure of the trial.”23

The Defense
Let’s now consider the defense team in Lee’s first trial.  With 

Yale-trained William Carey as the U.S. attorney and Harvard-trained 
Robert Baskin assisting him, did John D. Lee’s lawyers have a 
chance to successfully defend their client?  Could the pioneering 
regions of the Great Basin in 1875 provide defense lawyers equal in 
skill and experience to those on the prosecutorial team?  As it turned 
out, Lee amassed a daunting defense team of his own, one with a 
somewhat complex history.

His first attorney, James H. Brown of Beaver, died of a brain ail-
ment and was soon succeeded by erstwhile Salt Lake Daily Tribune 
correspondent, occasional mineral prospector, and sometime lawyer 
Wells Spicer.  Like Baskin, Spicer was a non-Mormon who believed 
Utah’s Mormon power structure should be tamed.24  At times, Spicer 
would prove more of a liability than an asset to the defense team, 
which over time grew into an unusual assemblage of attorneys with 
differing backgrounds, skill levels, and sponsorship.25

Another potential liability for the defense was John Menzies 
Macfarlane who, if he didn’t participate in the massacre itself, had 
a brother and stepfather who did.26  The diverse group of defense 
lawyers, however, also included William Bishop, Enos D. Hoge, 
George C. Bates, and Jabez G. Sutherland, each of whom deserves 
some description.27
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William W. Bishop
William Wallace Bishop was born in 1836 in Pennsylvania and 

moved to Illinois in 1838.  He was admitted to the Illinois bar in 
1858.  When the Civil War broke out, Bishop tried to enlist but was 
refused due to “eye troubles,” a problem that plagued him through-
out his life.28  After the war he made his way to Nevada, where he 
practiced law.29  By February 1875, William Bishop was living in 
Pioche, Nevada, but he had expanded his practice to embrace Utah, 
including the second district court that sat at Beaver.30  In April 
1875, he was in court there defending Lee.31

Enos D. Hoge
Assisting William Bishop was Enos Daugherty Hoge, who was 

born on a Virginia plantation in 1831.  Taken to Illinois in 1837 by 
his father, Enos Hoge (like many young men of his day) eventually 
journeyed to California in search of fortune, returning in 1856 to 
Illinois, where he studied law and joined the bar.  After brief service 
in the Civil War, Hoge moved to Salt Lake City.  In 1868, he was 
appointed associate justice of the Territory of Utah, an office he held 
for about a year before going into private practice.  A non-Mormon 
like most of those on Lee’s defense team, he found sociality in the 
Independent Order of Odd Fellows.32

George C. Bates
The most mercurial member of Lee’s eclectic defense team was 

George Clinton Bates, who was born in 1815 in Canandaigua, New 
York.  Bates was admitted to the Michigan bar in 1834 and later served 
as U.S. district attorney in Michigan.  In 1852, he moved to California, 
where he represented the federal government in admiralty and other 
claims, becoming independently wealthy in the process.  In 1856, he 
returned to Michigan, later moving to Chicago, where the great fire of 
1871 took most of his earthly possessions and nearly ruined him finan-
cially.  Later that year, however, President Ulysses Grant appointed 
him United States district attorney for Utah.33

Bates saw the work of Baskin, McKean, and others as politically 
motivated and legally flawed.  He felt caught in the middle of a politi-
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cal struggle between two extremes and was eventually sacked.  As an 
1878 biography then recounts, “In October, 1873, Mr. Bates became 
the attorney and counselor of the Church of Jesus Christ of the Latter-
day Saints, of Utah, by the appointment of George A. Smith.  He held 
this position until November, 1875, and, during that time, with his 
partner, J. G. Sutherland, successfully defended every civil and crimi-
nal suit brought into court against the Mormon leaders.”34

Given Bates’s shift from public prosecutor to Mormon lawyer, 
the leading lights in the Liberal Party considered him a traitor who 
undermined their efforts to reduce Mormon power in Utah.35  Over 
time, Latter-day Saint leaders, too, severed their relationship with 
him.  Though at the time of Lee’s first trial Bates was on a retainer 
provided by church funds, church account books show no evidence 
of any specific payment to Bates or his law partner, Jabez Suther-
land, for Lee’s defense.36

Jabez G. Sutherland
One of the leading members of Lee’s defense team was Jabez 

Gridley Sutherland, who was born in upstate New York in 1825 and 
spent his youth in that state and Michigan as it evolved from a terri-
tory into the twenty-sixth state of the union.  A young man of consid-
erable talent, he was admitted to the bar without attending law school 
and was appointed by Michigan’s governor as a county prosecutor.  In 
1850, while in his mid-twenties, he became the youngest member of 
Michigan’s state constitutional convention.  Two years later, he was 
elected to the state legislature.  In the 1860s, he served as judge of the 
tenth judicial district, and in 1870 as a member of Congress.37

In 1873, he visited Salt Lake City to see his friend George C. 
Bates.  Sutherland’s health had taken a turn for the worse, and he 
hoped Utah’s climate would do him good.  Rapidly improving after 
his arrival, he decided to settle in the territory, and he and Bates 
became law partners.38

“The fame of Sutherland’s ability as a lawyer had preceded him 
only in moderate degree,” Orson F. Whitney’s History of Utah notes, 
“but it was not long before it was known that he was in the foremost 
rank of the profession.  Almost from the first he was recognized as 



8 The 31st Annual Juanita Brooks Lecture

a learned attorney, and was conceded a leading place in the bar of 
Utah.… Judge Sutherland was retained by President Brigham Young, 
and for a long time was legal adviser of the Church.”39

On July 17, 1875 — three days before Lee’s first trial — Salt 
Lake Daily Tribune representative Fred Lockley wrote to his wife, 
“It is feared that Carey is not the right man for this work.  Suther-
land carrie[s] too many guns for him, and will be apt to beat 
him at every point.” 40  Baskin’s arrival, of course, helped soothe 
Lockley’s feelings.

All told, for a case taking place in the frontier town of Beaver, Utah, 
in 1875, the legal talent brought to bear in this case was considerable.

The Judge: Jacob S. Boreman
The highly publicized contest, of course, needed a referee, a 

judge.  The judge of Utah Territory’s second judicial district was 
Jacob S. Boreman, who was born in Virginia in 1831 and obtained 
a college education that included a year of study at the University 
of Virginia law school.  He became city attorney in Kansas City, 
Jackson County, Missouri, in 1861 and later judge of that city’s 
court of common pleas, probate court, and criminal court.  He 
served in the Missouri legislature before being appointed by Presi-
dent Ulysses Grant to be associate justice of the supreme court 
of Utah Territory, a role that also made him one of Utah’s district 
court judges.41

An article in a Pioche, Nevada, newspaper before Lee’s first trial 
described Jacob Boreman as “a prompt, energetic man, who has 
no fears of the Church of Jesus Christ of Latter-day Saints, nor of 
anything else; he is anxious to do his duty as a Judge and as a man.  
No attorney who practices before the Court can fail to respect the 
Judge for his promptness, energy, courtesy and ability.  As a man he 
has strong prejudices, makes up his mind very speedily upon every 
proposition that is submitted to him, and when his mind is once 
formed he is like the Scotchman, willing to be convinced, ‘but where 
is the man that can convince him.’  The followers of polygamy have 
an opponent in Judge Boreman that brings trouble to their councils 
throughout this Judicial District.”42
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The Trial Transcripts
These, then, were the lawyers who sat or stood near the front of 

the courtroom during the trial.  On the surface, recounting the trial 
would seem a simple matter of following these players through the 
legal drama in the pages of the trial transcripts, the second element I 
wish to address today.  But as Shakespeare wrote in the famous solil-
oquy of his character Hamlet, “there’s the rub!”43  It turns out that 
the transcripts of Lee’s trials, which have been the basis of scholarly 
and literary accounts of his legal proceedings for over a century, are 
flawed, having undergone their own drama, one that went on mostly 
behind the scenes.

Largely unaware of that drama, scholars over the years have 
relied on the transcripts to piece together what happened in these 
legal proceedings.  Juanita Brooks, after whom this lecture series is 
named, was a tenacious historian well ahead of her time who worked 
assiduously to piece together the events of the massacre.  Her land-
mark volume The Mountain Meadows Massacre devotes about three 
pages to Lee’s first trial and cites to a copy of the transcript at the 
Huntington Library, a copy she assumed to be accurate but that we 
now know to be deficient.44

Were Juanita Brooks alive today, she would have access to mate-
rials that were not available to her at the time.  In 2009, for example, 
Ronald W. Walker and I published Mountain Meadows Massacre: 
The Andrew Jenson and David H. Morris Collections, a large for-
mat volume containing images and transcriptions of documents that 
Brooks had strenuously sought but been denied.45  In another effort 
to make additional sources on the massacre available to the public, 
some of my other colleagues and I have been working for several 
years to publish a new set of trial transcripts as well.  Let me explain 
why this has been necessary.

Two reporters covered both Lee trials.  One was Adam Pat-
terson, who reported the trials for the court.  The other was Josiah 
Rogerson, a court reporter who essentially covered the trials for 
Latter-day Saint leaders.46  Each reporter took notes of the trials in 
Pitman shorthand — most of which still exist — but the two sets of 
shorthand sometimes differ from one another because of additions or 
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omissions of the reporters or variances in how they heard the lawyers 
and witnesses.47  Still, together these contemporaneous shorthand 
notes provide the most accurate record of what was actually said and 
done during the trials.

In the fall of 1876, Rogerson took his shorthand notes to 
Brigham Young and asked what to do with them.  “We want them 
all transcribed in full,” Young answered, “for which we will pay 
you.”48  Young died the next year, however, and at the request of 
Young’s successor, John Taylor, Rogerson agreed instead to make a 
“digest or synopsis of [the] Lee trial.”49  By February 1884, Rog-
erson still had not finished but wrote, “I have brought the transcript 
down to less than one third — in the number of words, that there are 
in the shorthand notes.”50

Yet he wasn’t finished.  In fact, he continued working on the 
project until well into the twentieth century.  Long after Taylor’s 
death, Rogerson wrote Latter-day Saint leaders, “I wish to make a 
sworn affidavit as to the correctness and fullness of my Transcript; 
deliver my short-hand notes to Prest.  [Anthon H.] Lund, our His-
torian, getting the whole thing off my mind, and thereby, keeping 
and fulfilling my promise to Pres. Brigham Young Sr.”51  Even later, 
he compared his transcript to one commissioned by Judge Jacob 
Boreman and asserted, “My short-hand notes are the fullest and 
most accurate of the first Lee trial…together with the addresses and 
speeches which are all in full in MY Transcript,” an assertion not 
supported by the evidence.52

Moreover, nineteenth- and early twentieth-century historiography 
was not what it is today, and trends emerge in Rogerson’s edits.  At 
one point, for example, he tried to shift the focus of the massacre 
from being the responsibility of many white southern Utah men to 
being the crime of one — John D. Lee.  Where Rogerson’s shorthand 
reads that “white men incited” an attack, his transcript reads, “John 
D. Lee marshalled and led” it.53  As Rogerson explained in one letter, 
Bishop’s closing remarks were important to keep in the edits because 
they ably defended “the accusation that the members of the [Nauvoo] 
Legion were at the head of the perpetrators of the M. M. Massacre” 
— an accusation he did not like but turned out to be true.54
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Other portions of Rogerson’s transcription expand speakers’ 
rhetoric.  For example, during a closing argument in the first trial, 
William W. Bishop, Lee’s attorney, tried to discount the damaging 
testimony of witness Annie Hoag.  Rogerson’s shorthand of Bishop’s 
speech records, “Her statement I think was the most remarkable [that 
is, unbelievable] statement [I] have heard in my life.”  In his tran-
scription, however, Rogerson amplifies the text to read, “Her state-
ments are so monstrous, that, coming from a woman, as they do, we 
cannot believe them true.”55

While Rogerson was laboring on his transcript, Patterson, the 
other court reporter, moved to San Francisco, where he died in 
1886.56  Meanwhile, trial judge Jacob Boreman decided that he 
wanted to publish a book about the case.  Since Patterson was 
unavailable, Boreman commissioned reporter Waddington L. 
Cook, a former student of Patterson, to make a transcript from 
Patterson’s shorthand.57

As it turned out, Cook found Patterson’s shorthand difficult — in 
places even impossible — to read.58  He therefore contracted with 
Josiah Rogerson and requested his assistance in the project, asking 
Rogerson to bring his own shorthand notes, which were more deci-
pherable than Patterson’s.  The two of them completed the project, 
often relying on Rogerson’s notes.59  In short, the so-called Boreman 
transcript is not a faithful transcription of Patterson’s shorthand as 
some have assumed.

Therefore, writers who have depended on the Rogerson and 
Boreman transcripts have risked relying on the unreliable.  At best, 
without new transcripts, scholars today cannot be sure which por-
tions of the transcripts are accurate reflections of what went on in 
court and which are not.

With the new transcription, prepared over thousands of hours by 
shorthand transcriber LaJean Purcell Carruth, and other legal docu-
ments that she, Janiece Johnson, and I will be publishing, students of 
the massacre will have a more complete and reliable picture of what 
happened at the trial than ever before.60
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The Legal Environment
The third element I want to discuss today is the legal environ-

ment at the time of the trial, a subject I partly addressed in introduc-
ing the lawyers.  Why was there such national interest in a crime 
that transpired almost eighteen years earlier in a remote region of 
southern Utah?  In part, of course, the answer lies in the horror of the 
atrocity: the slaying of some 120 unarmed men, women, and children 
at close range.  In addition, public curiosity about and disdain toward 
Utah and its peculiar people had reached one of its peaks in 1875.

Ann Eliza Webb — Brigham Young’s  “wife no. 19,” as she styled 
herself — was busy lecturing in the east about the evils of polygamy 
and squarely placing the blame for the Mountain Meadows Massacre 
on the shoulders of her famous ex-husband.61  “Ann Eliza,” the Bea-
ver Enterprise reported, “is electrifying the congregations of the Puri-
tan churches in the New England States with her expositions.”62

Besides that, George Q. Cannon, Utah’s territorial delegate to 
Congress, had recently come under fire from Robert Baskin, who as 
a Liberal Party candidate had come in a distant second to Cannon in 
recent elections.  Baskin’s energetic efforts to disqualify Cannon may 
have influenced the House Committee on Elections, which voted to 
expel Cannon for marrying in violation of the 1862 Morrill Anti-Big-
amy Act — legislation that Abraham Lincoln had signed but elected 
not to enforce and that Latter-day Saints had ignored, viewing it as 
unconstitutional.  Cannon retained his seat for the time being, but the 
tension between Baskin and him would continue for years.63

An eastern newspaper, after highlighting these and other Utah 
news events, concluded, “We have faith to believe that Mormonism 
is doomed to an early death.  No administration, no congress, no 
territorial governor, no federal judges can withstand the force of an 
enlightened public opinion.  It needs but the acquittal of the Moun-
tain Meadow assassins to fill the cup to overflowing, and then the 
real work of purification will commence in earnest.”64  The paper 
saw John D. Lee’s murder trial — especially the possibility that he 
might be acquitted — as the last straw that would lead an enlight-
ened public to bring about the complete demise of The Church of 
Jesus Christ of Latter-day Saints.
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With the broad range of evidence available to us today, we are bet-
ter able than our predecessors to assess the legal environment at the 
time of the trial.  We admire Juanita Brooks for her pioneering work 
on the Mountain Meadows Massacre and marvel that she did as well 
as she did with the sources available to her.  As might be expected, 
of course, she missed a few points.  In describing the first trial, for 
example, she wrote, “The prosecution, while intent upon convicting 
Lee, was also eager to extend the guilt to others and to show that the 
whole thing was church inspired, with the guilt going all the way back 
to Brigham Young and his immediate subordinates.”65  This is an 
accurate summation, except for the statement that the prosecution was 
“intent upon convicting Lee.”  Substantial evidence suggests that the 
prosecution did not want to convict Lee in the first trial because the 
Liberal Party had more to gain from a hung jury.66

The Ogden Junction pinpointed the trial’s political significance.  
“Lee’s long confinement and the course taken with him in a military 
prison,” its Mormon editor wrote, “were designed to squeeze out 
of him something that would appear to criminate” either Brigham 
Young or George A. Smith, top leaders within the church.  “If they 
cannot be implicated,” the editor asserted, “the whole charm and 
force of the proceedings are dissipated.  Lee and Dame are not 
wanted.  Brigham Young, alone, will satisfy the blood-yearning of 
the hounds who are yelping about ‘excitement’ and ‘disclosures’ and 
‘important developments.’”67

One of Lee’s attorneys, William Bishop, in his efforts to repre-
sent Lee’s interests, offered prosecutors a carrot they hoped would 
indeed lead to Young.  When Bishop arrived in Beaver he quickly 
realized that local sentiment opposed Lee, and he determined that 
the best course for his client was to turn state’s evidence — to con-
fess in hopes of a lenient plea arrangement.  Bishop explained that 
“there seems to be a fixed determination on the part of all — even 
those wh[o] professed to be Lee’s friends at one time, to let him be 
sacrificed.… We find every avenue to a fair trial barred, our client 
deserted and alone.”68

Bishop thought that Lee could punch his ticket to freedom 
by making a confession, and the prosecution appeared willing to 
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cooperate.  Prosecutors, however, had expectations — perhaps not 
fully understood by Lee’s attorneys — that such a confession must 
implicate high Mormon leaders.  Lockley reasoned that if Lee said 
“Brigham Young, or George A. Smith or Daniel H. Wells, or all of 
them, were accomplices in the butchery, this good will be attained, 
many worthy Saints will be led to withdraw their allegiance from 
a Church stained with so much innocent blood, and the feelings of 
our citizens will also be stirred up to demand of Congress the pas-
sage of an act that will enable the courts of Utah to visit justice 
upon the heads of criminals.”69  In short, linking Young to the mas-
sacre was viewed as a way of weakening Latter-day Saint political 
control in Utah and furthering federal legislation to restrict Mormon 
rights in the territory.

Lee prepared a confession, but it fell short of prosecutors’ expec-
tations, and they refused to accept it.  Lee’s murder case then pro-
ceeded to trial, with some of those who were disappointed in the 
confession hoping the trial might now accomplish what the confes-
sion did not.70

For all these reasons, John D. Lee’s first trial was a news sensa-
tion, with both national and international attention focused for a few 
weeks on Beaver, a small mining community in the pioneer regions 
of Utah Territory in the far western reaches of North America just six 
years after the completion of the transcontinental railroad allowed 
reporters to reach the trial venue with comparative ease.  Lee’s first 
jury trial, then, was a show trial, one in which the lawyers played as 
much to reporters and a vast newspaper audience as they did to the 
members of the jury.

How successful was John D. Lee’s first trial as a show?  At 
times, it was electrifying, and the courtroom audience seemed riveted 
and horrified by the testimony of witnesses and engaged by the law-
yers’ clashing.  At other times, the legal wrangling and showmanship 
became so prolix and technical that it made for a boring presentation.  
At one point, a juror even appeared to fall asleep.

“May it please your honor,” Baskin addressed the judge, “this 
testimony is very important.  I see that one of the jurors seems to 
be napping.”
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The napping juror apparently opened his eyes, and Boreman said, 
“They are all wide awake.”  Then the testimony continued.71

As litigators know, the judge in a jury trial can dramatically influ-
ence the outcome by his or her decisions on admission of evidence 
and the handling of objections.  The Nevada newspaper I quoted 
earlier explained that Boreman had “no fears of the Church of Jesus 
Christ of Latter-day Saints,” was a man of “strong prejudices,” and 
opposed “the followers of polygamy” — a term that included not 
only Lee but many Latter-day Saint leaders.72  His background and 
bias were reflected in his judicial decision-making.  Lawyers reading 
through the trial transcripts may be struck by how frequently Judge 
Boreman’s decisions favored the prosecution and how rarely they 
favored the defense.

Politically, Boreman aligned himself with Liberal Party members 
and backers.  On July 10, 1875, Fred Lockley wrote to his wife that 
he spent the “morning discussing [the] approaching trial with Bore-
man, Carry,…Maxwell and Stokes.”73  Carey, of course, was the 
prosecuting attorney for the trial.  Maxwell was the federal marshal 
and Stokes one of his deputies.  All were interested in reducing Mor-
mon political control in Utah.

When oral argument in the trial began, Sutherland, as well as 
Lee’s other lawyers, worked hard to acquit Lee, though Spicer got 
so tangled up in his arguments at times that he bordered on incom-
petence.  Baskin, wanting to make as much political hay as possible, 
repeatedly leveled accusations at Brigham Young and George A. 
Smith, who were not on trial.  Sutherland repeatedly argued to Judge 
Boreman that Baskin’s accusations were irrelevant to the case being 
tried.  Skilled trial lawyers reading the trial transcript might smile at 
Baskin’s accusations, which were brilliantly designed to accomplish 
his political objectives.  Defense lawyers’ objections merely gave 
him an opportunity to repeat his assertions in front of reporters hun-
gry for interesting stories.

Indeed, on the side of the prosecution, Baskin put on the big-
gest show, grilling witnesses and doing what he could to further the 
political interests of the Liberal Party and to undermine the cred-
ibility of Latter-day Saint leaders in Salt Lake.  On the side of the 
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defense, the intellectual leader seemed to be Sutherland, who for the 
most part sparred skillfully with Baskin and at times seemed to baf-
fle Judge Boreman, who paused to consult legal sources or ask ques-
tions to be certain he understood the law.  Except for Spicer, the rest 
of Lee’s team avoided major faux pas.  For the prosecution, Carey 
put on a respectable performance in spite of the early fears about his 
bungling the case.

In a trial about a sobering topic that included so much vivid 
testimony about murder and gore, there were a few moments of 
irony.  While cross-examining star prosecution witness Philip Klin-
gensmith, defense attorney William Bishop pressed to know what 
inducements the prosecution had offered to get him to testify.  To 
the surprise of the courtroom audience, Klingensmith produced a 
well-worn letter from his breast pocket, which the prosecution took 
in hand.  In his newspaper report, Lockley colorfully described what 
happened next:

Very gingerly the prosecuting officer unfolded the paper, and 
half a dozen learned heads gathered around to see what would 
come out.  Presently a broad guffaw arose which was promptly 
suppressed by the Court.
“What are you unearthing there?” inquired Sutherland of [assistant 
U.S. attorney David] Whedon, speaking across his table.
“It’s a document from your crazy partner,” was the reply.

The document turned out to be an 1871 letter from George C. 
Bates, the former U.S. district attorney who was now defending Lee.  
The letter sought to get Klingensmith to testify against the Mountain 
Meadows murderers.  According to Lockley, “The laugh was on the 
defense — they had found a large sized mare’s nest, and they turned 
their backs upon the discovery with edifying alacrity.”74

The trial transcript tells a different story.  It shows that Baskin 
worked hard to keep the letter out of evidence, arguing that Bates 
“was not the prosecutor at that time” and that although Bates “might 
not” have been Lee’s attorney at the time, “he might have been attor-
ney to some of those parties implicated.”  Replying for the defense, 
Hoge argued that when the letter was written, Bates was de facto 



Clash of the Legal Titans: The First Trial of John D. Lee 17

U.S. district attorney for the territory, the “office that Carey has 
now.”  Boreman sided with Baskin, saying, “I don’t think it ought to 
be admitted under any circumstances.”75

The most damaging testimony in the trial came from Philip 
Klingensmith, who had participated in the Mountain Meadows 
Massacre but had turned state’s evidence.  He related horrifying 
details of the murders, shocking court goers and newspaper read-
ers alike.  The defense did what it could to undermine this star 
witness’s credibility.

Klingensmith said he could not avoid participating in the mas-
sacre because he feared punishment, even death, for not following 
orders.  A tense moment in the trial came when the defense called 
Samuel Jackson as a witness, likely with the intent to undermine 
Klingensmith’s credibility about people being punished for defying 
orders.  Jackson purportedly traded with the emigrants in defiance of 
a ban on trade but did not suffer punishment.

When Jackson took the stand, Baskin first questioned his eligi-
bility to testify.

“Have you been in the room, Mr. Jackson, while the examination 
has been going on?” Baskin asked.

“Yes, sir,” the witness answered.  Subpoenaed witnesses were not 
allowed in the courtroom to hear the testimonies of other witnesses 
lest it taint what they might say.

“Were you subpoenaed?” Baskin pressed.
“No, sir.”
“Do you live in this town?”
“Yes, sir,” he replied, returning to the question of whether he had 

been in the courtroom.  “I have been in here considerable.”
The defense lawyers explained that he was not on the original 

witness list because they did not know they would need to call him 
until Klingensmith mentioned him by name during his testimony.  At 
that point, Sutherland said, he asked someone to contact Mr. Jackson 
and ask him to stay out of the courtroom thereafter.  “I supposed from 
that time forward he had not been in here,” Sutherland explained.
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“I have seen him in here,” acknowledged the judge, “but I 
wasn’t aware of his being a witness or I would have called atten-
tion to it.”  He asked Jackson if he had been in court since Klin-
gensmith testified.

“Yes, sir,” he admitted.
“Under the rule we adopted the other day,” Boreman directed, 

“he will have to be excused.”
Sutherland reminded Boreman of a discussion at the beginning 

of the trial about not excluding potential witnesses who happened to 
attend court.

Hoge asked the witness.  “Were you notified at any time, Mr. 
Jackson, to leave the room?”

“No, sir,” he replied.  “I was not.”
“I understood you to say he was,” Boreman said to Sutherland.
“I said I notified some of my parties to have him notified,” 

Sutherland explained, “and I thought it was done.”
Baskin asked Jackson, “Didn’t you know there was such a rule of 

the court made as to excluding witnesses?”
“Yes, sir,” he answered.  “But I didn’t know I was wanted.”
“I don’t like to exclude anyone,” Boreman frowned, “but he will 

have to be excused.”
“If you recollect,” Bishop pleaded, “we stated at the time our list 

was called over, we could not tell what witness we should want.”  
Defense counsel “supposed” the witnesses were all out of the court-
room, and “it would be a hardship on the defense” not to be able to 
examine this witness.

Boreman asked if the witness would be examined on something 
discussed while he was in the courtroom.

“I do not know,” Bishop said.
The discussion finally came to an end when Bishop said the only 

point the defense hoped to prove by him was that he “lived in the 
country at that time” and “traded the emigrants some grain.”

“We will withdraw our objection,” Baskin said.
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Boreman ordered the defense to proceed, and the attorney began 
questioning the witness.  After establishing that Jackson lived in 
Cedar City in September 1857 and saw some of the emigrants there, 
the defense asked, “Did you have any transaction with them?”

Prosecutors guessed at the direction of the defense questions and 
immediately objected.  To them, it seemed the defense wished to dis-
prove there was an order forbidding trade with emigrants.  The wit-
ness “may have traded with them in violation of this general order,” 
Baskin offered.  Just because someone violated “that order does not 
prove they did not make it,” Carey echoed.

Hoge clarified the defense’s intent.  Klingensmith had testified 
about the orders and said that anyone violating them “was to be 
cut from the church.”  Jackson’s testimony would “go to disprove” 
Klingensmith’s claim.

In a rare instance of siding with Lee’s lawyers, Boreman over-
ruled the prosecutors, telling the defense attorney, “You may ask the 
question anyway.”

After all the jarring over this witness, his testimony, when it was 
finally allowed, proved anti-climactic.

“Did you have any business transaction with these emigrants?” 
defense counsel asked the witness.

“I can’t remember,” he replied.
“Did you sell them any wheat or provisions there?”
“I can’t remember, sir.”
“That is all,” answered Lee’s lawyer.
It had been much ado about nothing.76

Since the trial ended in a hung jury, could the same thing be 
said about it?  Was it much ado about nothing?  Certainly not from 
a political standpoint, since it was a tremendous success for the 
Liberal Party.  The legal maneuvering of Baskin and Carey — com-
bined with the failure of the largely Mormon jury to convict a fel-
low Latter-day Saint known to have lured massacre victims to their 
deaths — raised a public uproar and renewed calls for legislation and 
vengeance against members of Utah’s dominant religious group.  As 
a show trial, it was a cause célèbre.
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As a legal proceeding, though it did not lead to the conviction of 
John D. Lee, a key conspirator in the massacre, it did draw attention 
to the horrible crime committed against the victims.  It also pre-
sented important testimony that laid the foundation for the second 
trial, one that led to Lee’s conviction and eventual execution.  Lee’s 
second trial, and the events that preceded and followed it, are fasci-
nating in and of themselves.  Then again, Lee was just one among 
dozens of southern Utah men who participated in the crime.  What 
became of them?

Those are all stories for another day.
Thank you.
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